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SEC Delays Section 404 for
Non-Accelerated Filers and
Proposes Revised Accelerated
Filing Deadlines

The SEC yesterday gave public companies that are not “accelerated filers,” including foreign
private issuers that are not accelerated filers, more time to comply with the requirements that
implement the Sarbanes-Oxley Act’s Section 404 mandates on internal control over financial
reporting. In a separate action at the same meeting, the SEC proposed amendments that
would create a new category of “accelerated filer” and would change the final phase-in of

accelerated-filing deadlines.

This edition of Defining Issues is based on observations from the SEC’s open meeting. The

final rules and proposals have not yet been posted to the SEC’s Web site.

An “accelerated filer” is a company that has a “public float” of at least $75 million, has been
subject to the SEC’s periodic reporting requirements for at least 12 months, has filed at least
one annual report, and is not eligible to use the SEC’s small business reporting forms. “Public
float” for this purpose is the market value of the company’s outstanding common equity held

by non-affiliates annually as of the end of its second fiscal quarter.

Delayed Section 404 Implementation Deadline

The SEC’s new deadline for complying with the reporting and disclosure requirements on
internal control over financial reporting applies to public companies that are not accelerated
filers, including foreign private issuers that are not accelerated filers. We understand from
staff comments at the meeting that a foreign private issuer is considered an accelerated filer
if it has a public float of at least $75 million, has been subject to the SEC’s periodic reporting
requirements for at least 12 months, and has filed at least one annual report. The revised
compliance deadline for non-accelerated filers is the first fiscal year ending on or after July
15, 2007. For foreign private issuers that are accelerated filers, the compliance deadline

remains fiscal years ending on or after July 15, 2006.
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404 Compliance Deadlines for Each Category of Filer

Category of Filer Fiscal Years Ending on or After

November 15, 2004

Accelerated (domestic)

Accelerated (foreign private issuer) July 15, 2006
Non-accelerated (domestic) July 15,2007
Non-accelerated (foreign private issuer) July 15,2007

Proposed Accelerated Filing Deadlines

The SEC’s proposed amendments to Rule 12b-2 of the Exchange Act would create a new cat-
egory of accelerated filer. The new “large accelerated filer” category would include registrants
with a public float of $700 million or more. The proposals would also make a related change
in the final phase-in of the Form 10-K and Form 10-Q accelerated filing deadlines that are
scheduled to take effect next year. The filing deadline for annual reports on Form 10-K for
the new category of large accelerated filers would be 60 days following year-end for fiscal
years ending on or after December 15, 2005, but would remain at 75 days following year-end
for all other accelerated filers for fiscal years ending on or after December 15, 2005. The fil-
ing deadline for quarterly reports on Form 10-Q would remain at 40 days following the fiscal
quarter-end for both categories of accelerated filers. The filing deadlines for non-accelerated

filers and foreign private issuers that file on Form 20-F or 40-F would not be changed.

Proposed Filing Deadlines by Category of Filer

Category Annual Reports Interim Reports

Large accelerated (domestic) 60 days after fiscal year-end 40 days after quarter-end

Accelerated (domestic) 75 days after fiscal year-end 40 days after quarter-end

Non-accelerated (domestic) 90 days after fiscal year-end 45 days after quarter-end

All foreign private issuers 6 months after fiscal year-end Not applicable

Interested parties will be able to submit comments on the revised accelerated filing deadlines

for 30 days after the proposals are published in the Federal Register.

SEC Regulatory Relief in Response to Hurricane Katrina
Recognizing the disruption caused by Hurricane Katrina, on September 15, 2005 the SEC issued an
Order providing emergency regulatory relief to affected investors, companies, and securities firms.” The
Order conditionally exempts affected persons from these requirements of the federal securities laws:
Exchange Act filings required to be filed during the period from and including August 29, 2005 to
October 14, 2005,
Proxy and information statement delivery requirements for companies and other persons attempting
to deliver materials to the affected areas,
Investment Company Act requirements for the transmittal to shareholders in affected areas of the
annual and semi-annual reports of registered investment companies for a 90-day period,
Transfer Agent compliance with Section 17A and 17(f) of the Exchange Act, and
Auditor independence requirements pertaining to performing bookkeeping services for audit clients.

The Order applies to registrants whose principal executive office as listed on the cover page of the most
recent period report filed on Form 10-Q, 10-QSB, 10-K, or 10-KSB is located within one of the counties
or parishes designated as of September 15, 2005 to be within the Presidentially Declared Disaster
Areas.”* The Order also applies to persons other than registrants whose address as listed on the most
recently filed schedule or form, or the address that the person would be required to list on any covered
schedule or form required to be filed during the time period covered by the Order, is within one of the
Presidential Disaster Areas.

* SEC Exemptive Order No. 34-52444, September 15, 2005, available at http://sec.gov/rules/exorders/34-52 444 pdf.
** The Presidentially Declared Disaster Areas are listed in SEC Exemptive Order No. 34-52444.

Registrants should not treat the descriptive and summary statements in this presentation as a substi-
tute for the related rules and proposals. They should refer to the text of the final rules and proposals,

consider their particular circumstances, and consult their accounting and legal advisors.




